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ABSTRACT:
While most people might answer the question in the affirmative, such a law ends up
punishing the victim instead of the kidnapper. Drawing from libertarian philosophy it is
shown that such laws also fail to reduce kidnapping for profit and thus are not only
offensive to the nature of justice but cannot achieve the aim for which they were
originally enacted.
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The question posed in our title probably would not occur to most people. If it did, we
believe that the consensus answer would be a resounding “No.” After all, kidnapping is
a clear violation of individual rights, and most people would find it perverse if the law
prohibited a kidnapping victim, or the victim’s family, from purchasing his freedom. One
might as well enact legislation forbidding a mugger’s victim from responding “life” to the
threat of “your money or your life.” For most of us, it is the kidnapper (and the mugger)
whom the law should punish, not their victims. To punish people for the “crime” of
paying ransom to a kidnapper, or forfeiting their wallets to a mugger, is to compound the
injustice they have already suffered.
We support this commonsense conclusion. We do so from the perspective of the
libertarian2 philosophy.3 In this view,4 there is only one question in all of political
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philosophy, and, only one answer. The question is: under what conditions is the use of
violence, force, justified? And the answer: only in response to, or in defense against, or
as retaliation in opposition to, a prior use of force or violence. At this level of specificity,
there are few indeed who would disagree with libertarianism. Most people, after all, are
not pacifists, and it is a veritable school yard aphorism that it is justified to “hit back,” but
not to “start up.” However, the explanation for the unpopularity of this perspective is that
advocates are rigorous, very rigorous, in deducing an entire political philosophy from
these seemingly innocuous premises; they brook no exceptions, none whatsoever. For
example, strict libertarians do not accept democracy, or, indeed, any kind of
government,5 since it necessarily conflicts with the non aggression axiom.6 The essence
of majority rule is of course that the majority rules the minority on a given issue. But, if
the majority compels the minority, that is a per se contravention of the axiom to the
contrary.7
Our support for the commonsense conclusion that it is unjust to punish victims for
paying off either muggers or kidnappers is made in the awareness that common sense
is, alas, decreasingly common. While it seems safe to assume that most people would
not support, or even contemplate, a law prohibiting ransom payments to kidnappers,
some people would and do. In 1991, for instance, Italy enacted legislation forbidding
kidnap victims and their families from paying ransom to – or even negotiating with –
kidnappers.8 Colombia subsequently passed similar legislation.9 The intent of these
4
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laws was to discourage kidnappings by eliminating a kidnapper’s expectation of
financial gain. To that end, the Italian and Colombian anti-ransom laws imposed an
automatic freeze on the assets of a kidnapping victim and his family; prohibited the sale
of ransom insurance policies; and even proscribed the use of professional mediators
and negotiators.10
Our purpose is not to examine these laws in detail. Instead, it is to uncover and
critically examine their underlying assumptions. Of these, the most fundamental – and
fanciful – is the assumption that, by outlawing the payment of ransom, the law can bring
an end to kidnapping for profit.11,12 The authors of anti-ransom legislation believe that, if
no one is allowed to pay ransom, and if all potential kidnappers know this in advance,
then no one will bother to kidnap for profit, because there will be no profit to be had. But
this assumption is open to at least two objections, both of them fatal.
First, the conclusion does not follow from the premises. Even if we grant, for the
sake of argument, that an anti-ransom law will be universally respected, such that no
payment of ransom ever occurs, and even if we grant, further, that all potential
kidnappers will be aware of the law, still it does not follow that no one will attempt a
kidnapping for profit. To reach that conclusion, we must add the further premise that all
kidnappers act rationally, which is manifestly untrue. But even if all kidnappers do act
rationally, that may not be enough to prevent future kidnappings. After all, even if the
anti-ransom law has been honored until now, a kidnapper may have good reason to
believe that it will not be honored this time – i.e., that his victims will ignore the law and
pay a ransom, even if other victims have declined to do so.
Second, there is the reductio ad absurdum already mentioned above. If the law is to
be consistent, then it should not only prohibit the paying of ransom, but it should also
forbid the mugging victim from handing over his wallet. The utilitarian rejoinder to this is
that, as a practical matter, the forces of law and order have a far better chance of
preventing a pay-off to the kidnapper than to the mugger. The latter usually constitutes
relatively small change, the contents of a wallet, whereas the former usually consists of
far greater amounts of money, the transfer of which is easier for the authorities to track.
At the very least, ransoms typically require the cooperation of banks or other financial
institutions; handing over a wallet certainly does not. Muggings, moreover, typically
http://www.prio.no/cscw/pdf/micro/techniqes/Revised_kidnapping_paper-Elster.pdf.
See Elster (2004, 22). See also Garnick, Darren (2008). “Fruit of Chiquita’s Labor: Terror $$.” Boston Herald,
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amounts to extortion/ransom money to terrorist groups in Colombia. Chiquita’s competitors are also “guilty” of
writing checks to terrorists; it implies that Chiquita got lenient treatment because the company was fined but no
officers sentenced to jail; and it calls Chiquitas payments “unjustifiable” because the money was used to “fund
beheadings.”
10
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occur in private, in the back alley. Ransoms are more public: there are phone calls,
messages, drop-off points for the money, a pick-up place for the victim, and so forth.
But such utilitarian reasoning is anathema to the rule of law, the purpose of which is
to promote justice, not some inchoate measure of “social utility.” There are many
measures that might conceivably maximize social utility but which would be abhorrent to
fundamental principles of justice. Anti-ransom laws are but one example.13 Without
conceding that such laws would benefit society as a whole, it is clear that they would
injure some of the most vulnerable and aggrieved individuals among us: the victims of
kidnappings and their families. A law that would countenance that awful and
inconsistent result on the basis of a merely utilitarian calculus is not worthy of respect.
Moreover, the enforcement of such a law would, paradoxically, require more
kidnappings, thereby defeating the entire purpose. After all, the penalty for paying off a
kidnapper would presumably be jail. But jailing someone whose only “crime” was a nonviolent attempt to liberate a kidnapping victim would amount to… another kidnapping.
Let us not so subtly change the topic, at least slightly. Is it possible to have our cake
and eat it too? That is, can we concoct some sort of scheme whereby we take a lot of
the wind out of the sails of kidnappers, without violating the rights of victims to pay off
those who have aggressed against them in this manner?14
Consider the following scenario. A group of rich men, the ones most likely to become
future victims of a kidnapping gang, sign a contract with each other, agreeing not to pay
ransom if any of their loved ones are kidnapped, and prohibiting their heirs from making
any such payoffs if they are themselves kidnapped in the future. They publicize this
agreement widely. If would-be kidnappers believed that this agreement would be
enforced, that announcement ought to put an end to their evil machinations.
But would this group be believed? After all, it would be easy enough for any of them
to renege. Even if they posted large bonds to this effect, large bonds they would have to
forfeit if they paid ransom, or allowed ransom to be paid in their behalves, they could at
a later date change their minds and be willing to forfeit them, since they have such high
regard for their loved ones who might be seized. Why would not a rational kidnap gang
at least be willing to test their resolve in this matter?
This problem does not appear insurmountable. Suppose the bond were significantly
higher than merely a large amount of money. Suppose that the agreement provided for
the death of any signatory violating it.15 Assuming that all possible victims signed on
with this contract, and ignoring the problem of minor children agreeing to any such
measure, this would surely put some more teeth into the accord. Indeed, it is difficult to
see why anyone would attempt to kidnap a signatory to such an agreement because the
penalty for breaching the agreement – death – is as severe as anything that the
13
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kidnappers can inflict. At the very least, such a contractual arrangement16 would exert
as great a deterrence effect as any anti-ransom law. This being the case, accords of
this sort could be expected to gain in popularity and put a real spoke in the wheel of
kidnappers.
While anti-ransom contracts of this type may seem fanciful, they demonstrate a very
practical insight: that the goals of providing for social welfare and respecting individual
liberty are compatible, not competitors. We do not need to restrict the liberty of
kidnapping victims in order to discourage kidnapping. Indeed, the best way to
discourage kidnapping is to strike down laws against “victimless crime,” which can only
be enforced by violent restraint and involuntary confinement – in other words, by a
further act of (legal, that is, governmental) kidnapping. In the absence of victimless
crime laws, free and creative contractual arrangements would more than suffice to
minimize the number of kidnappings, while allowing for ransom payments to mitigate the
harm from whatever kidnappings do occur.
Let us consider an objection17 to the foregoing. It might well be thought that our
argument against the prohibition of a payoff to the kidnapper is based on the unrealistic
assumption that such a law can be enforced. This is an incorrect reading, and besides
the point. Our point, in contrast, is not so much to argue that we ought to have a law
demanding a pound of flesh from would-be payers of ransom. Rather we argue that
unless our lives are alienable, the market-oriented proposal we make, as a substitute for
this law, cannot be made credible to would-be kidnappers, and, unless it is, they will still
have as much of an incentive to ply their vicious trade as before. That is, our entire
counter proposal is predicated upon the ability of signatories of this contract to actually
abide by it: if they, in contravention of their own agreement, nevertheless give in, and
pay off a kidnapper, then the other contracting parties can legally put to death such a
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person. That ought to make potential kidnapping gangs sit up and take notice, and,
hopefully, renounce and end their evil ways.
How does the philosophy of communitarianism fit into this analysis? A
communitarian objection to our thesis would be that we too swiftly argue the case based
on the notion of murder as being unjustifiable because we begin with an unstated
premise that laws are designed to protect individual liberty. Thus, they deny the concept
of a communitarian liberty.
The libertarian opposes laws against suicide. But our punishment agreement, for
those who renege on the non payment to kidnappers, is in effect a (quasi) suicide pact.
We certainly do agree that if the law denies a person the right to kill himself (indirectly in
this case), then inter alia there cannot be a law against murder. However, if one
believes, as do communitarians, that our lives are not our own but are rather the state’s,
or the community’s18 then laws against suicide and murder are both justified.
Thus, there is indeed a conflict between libertarianism and communitarianism. They
are contrary to each other, at least on this one issue,19 and therefore cannot both be
correct. The communitarian ideal is patently offensive to the concept of individual liberty,
which gives rise to yet into another contradiction between the two philosophies. After all,
if our lives are the state’s or God’s there can be no such thing as a basis for individual
liberty at all!
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